General Terms and Conditions of Konrad Haluk Industriebedarf GmbH

I.
(1)

(2)

(3)

(4)

(5)

General facts and scope of validity
For all contracts, deliveries and offers, only our sales conditions (as follows) apply. Our sales
conditions apply only to legal persons responsible for public law or special assets covered by
public law or entrepreneurs (hereinafter known as Customer). Entrepreneurs under these
conditions are natural or legal persons, or legal partnerships who, at the time of the conclusion
of a legal transaction, are practicing a commercial or independent professional activity
pursuant to § 14 BGB as they co-operate with us.
The General Terms and Conditions apply in particular to contracts for the sale and delivery of
movable items (hereinafter goods), regardless of whether we manufacture the goods
ourselves or buy them from suppliers. Unless otherwise agreed, the General Terms and
Conditions valid at the time of the customer’
s order (or, at least, those featured in the version
last communicated to the customer in writing, as a framework agreement) shall also apply for
similar future contracts, without us having to refer to them again in any individual case.
The customer’
s General Terms and Conditions do not bind us. With this, we are expressly
inconsistent with the customer’
s General Terms and Conditions. They shall not be valid for us
unless we have expressly consented in writing to the customer’
s General Terms and
Conditions being valid for us.
Our sales conditions shall also apply if we carry out a delivery unconditionally while being
aware of conflicting conditions of the customer / customer’
s conditions which deviate from our
sales conditions.
Legal declarations and notifications of the customer in relation to the contract (e.g.
establishment of deadlines, notification of defects, withdrawal or reduction) must be submitted
in writing i.e. in written or text form (e.g. postal letter, e-mail, telefax). Statutory form
requirements and additional information, in particular in the event of doubts concerning the
declaring party’
s legitimacy, shall remain unaffected.

II.

Customers's duty to inform
The customer is obliged to inform us in writing before conclusion of the contract if the goods
to be delivered are to be used outside Germany or are to be delivered to purchasers of the
customer located outside Germany.

III.
(1)

Offer and offer documents
Our offers are subject to change. Proper and timely self-deliveries reserved. Technical
changes, and changes in shape, colour and / or weight, shall remain reserved to a reasonable
and standard commercial / industry extent.
If an order qualifies as an offer pursuant to § 145 BGB, we can accept it within two weeks.
We reserve ownership and copyright to figures, designs, calculations and other documents.
This also applies for such written documents designated as “confidential”. The customer
requires our express written consent before forwarding such information to third parties.

(2)
(3)

IV.
(1)

(2)
(3)
(4)

(5)

(6)

Prices and payment conditions
Unless otherwise stated in the order confirmation, our “ex works”prices valid on the day of the
conclusion of the contract – excluding packaging, customs duties, insurance and
transportation costs – shall apply; they shall be invoiced separately.
Statutory VAT is not included in our prices; it will be indicated separately in the invoice, at the
appropriate statutory rate, on the day of the issuance of the invoice.
Unless otherwise stated in the order confirmation, the purchase price shall be immediately due
for payment upon receipt of the invoice and the delivery / acceptance of the goods.
In the case of order quantities which do not reach the minimum quantities established in our
respective valid price list and / or the established minimum order value, we can calculate a
processing surcharge.
If we are obliged to make an advance payment, we will be authorised to refuse to perform if,
after the contract has been entered into, we should recognise that our quid pro quo demand
has been jeopardised as a result of lack of efficiency on the part of the customer. In such a
case, we can set the customer a reasonable deadline during which they must gradually pay
the purchase price, or securities in the amount of the purchase price, in exchange for the
service, according to their choice. Should the deadline expire fruitless, we will be entitled to
withdraw from the contract and demand compensation in place of the service.
The customer is not authorised to assign claims against us to third parties. They are not
authorised to offset against any claims (if they are not indisputable or legally binding) or to
claim a right of retention from the same. The customer’
s right to assert unjust enrichment
claims by way of legal action, shall remain unaffected by these regulations.

V.
(1)

Delivery time, delay, call orders and partial deliveries
The commencement of the delivery time specified by us is subject to the clarification of all
technical issues.
(2) Compliance with our delivery obligation is also subject to the timely and proper fulfilment of
the customer’
s obligations. Appeal in the case of an unfulfilled contract shall remain reserved.
(4) In the event that a delivery period specified by the customer is exceeded for reasons for which
we are responsible, a delay shall be enforced only after the expiry of a reasonable extension
period established by the customer that would be fruitless.
(5) Any external unforeseeable and unavoidable events that take place at the time of the
conclusion of the contract, for which we are not responsible and which could not have been
anticipated and prevented even with the exercise of the most reasonable care (force majeure),
will entitle us to postpone the delivery period for the duration period of the obstruction. We will
immediately inform the customer upon becoming aware of such events, along with the
expected duration period of the hindrance. Should such events lead not only to a temporary
impediment to performance (while we remain blameless), but to provision of the service
becoming impossible, then both we and the customer shall be entitled to withdraw from the
contract.
(6) Should we be in default through fault of our own and the customer suffers as a result of it, the
customer can demand delay compensation for each completed week of the delay in the
amount of 0.5 % of the net price (no higher than a total of 5 % of the net price, however) of the
respective portion of the whole delivery which cannot be utilised in good time or in a manner
consistent with the contract as a result of the delay. Further claims for damages resulting from
default conditions shall be covered exclusively by the provisions stated in Fig. VIII. Total
Liability, which shall apply accordingly. By law, the customer may withdraw from the contract
owing to default on our part only if we are responsible for the delay.
(7) If the customer is in default of acceptance or culpably violates other co-operation obligations,
we will be entitled to demand compensation for related expenses that we incur, including any
additional expenses. Further claims remain reserved.
(8) If the requirements stated in Para. (7) are met, risk for accidental destruction or deterioration
of purchased items shall be transferred to the client at the time when they fell into acceptance
or debtor default.
(9) Call order deliveries must, unless otherwise agreed, be called up from us no later than 12
weeks prior to the desired delivery date. After the expiration of the call period, we may deliver
the not called up amount to the customer and charge for it accordingly.
(10) Partial deliveries are admissible to the extent that it is reasonable for the customer.
VI.
(1)

Transfer of risk, transport, packaging and packaging costs
Unless otherwise stated in the order confirmation, deliveries shall be “ex works”, which is also
the place of performance for deliveries and any subsequent performance. Goods can be sent
to another destination if the customer requests, in which case they must incur the related

(2)

(3)

(4)

additional expense (mail order purchase). Unless otherwise agreed, we are entitled to
determine the type of shipment (in particular: transportation company, dispatch route,
packaging) ourselves.
The risk of accidental destruction and deterioration of goods shall be transferred to the
customer no later than at the time of the transfer. However, at the time of the mail order
purchase, the risk for accidental destruction and deterioration of goods, as well as the delay
risk, shall be transferred to the forwarding agent, carrier (or other person or establishment
charged with the dispatch) when the goods are delivered. If any acceptance has been agreed
on, this shall be definitive for the transfer of risk. Furthermore, the statutory provisions of the
Work Contracts Act shall apply accordingly with any established acceptance. Transfer /
acceptance conditions shall remain the same if the customer is in default of acceptance.
Reusable packaging, pallets and containers shall remain our property, and the customer must
return them to us immediately at no charge. In accordance with the packaging ordinance, other
transportation packaging and all other packaging will not be withdrawn. The customer must
ensure the disposal of packaging at their own expense.
If the customer requests it, we will cover the delivery with a transport insurance policy; the
customer will incur all related costs.

VII. Liability for defects
(1) Our defects liability policy assumes that the customer has duly complied with his investigation
and complaint obligations pursuant to § 377 HGB in the given individual circumstances. In the
case of products which are intended for installation or other further processing, an investigation
must always be performed immediately prior to the processing. Obvious defects must be
reported to the customer in writing immediately, or in any case within a period of 10 working
days after the delivery of the purchased item. Concealed defects must be reported in writing
no later than 10 working days after they have been discovered. The above defect reporting
obligation shall apply to the customer in the case of obvious defects even if there is no
investigation and complaint obligation pursuant to § 377 HGB, with the proviso that obvious
defects must be reported to the customer in writing no later than 14 working days after the
delivery of the purchased item.
(2) We shall be liable for elimination of the defect or to deliver a defect-free item (replacement
delivery), at our discretion, as part of the subsequent performance. If we are not willing or not
able to eliminate a defect or deliver a replacement – in particular, should this be delayed
beyond reasonable deadlines, or should it fail in any other way – then the customer shall be
entitled to demand withdrawal from the contract or reduction and / or compensation, at their
discretion. The customer can demand compensation only in accordance with the conditions of
Fig. VIII. Total Liability.
(3) The customer must grant us the time and opportunity required for satisfaction of the owed
subsequent performance, in particular for handing over the disputed goods for inspection
purposes. In the case of a replacement delivery, the customer must return the defective item
to us in accordance with legal regulations. Subsequent performance shall include neither
fitting-out of the defective item nor reinstallation of it if we did not originally have the obligation
of reinstallation.
(4) The expenses required for inspection and subsequent performance shall be borne /
reimbursed by us as per the relevant legal regulations (if there is actually a defect present).
Otherwise, we can demand compensation of the costs arising from unjustified remedy of
defects (in particular: inspection and transportation costs) from the customer, unless the
absent defect could not be recognised by the customer.
(5) If the customer receives defective assembly instructions, we shall be liable to deliver only
defect-free assembly instructions, and only if the defect in the assembly instructions is not
conducive to proper assembly.
(6) We will not assume defects liability in the case of defects resulting from natural wear and tear,
improper use or improper / lack of maintenance, or the use of unsuitable equipment.
(7) We will not assume liability for the suitability of our purchase item for a specific purpose if the
concrete usage possibility is not stated in written instructions attached to the purchased item
or such suitability for a specific purpose has not expressly been approved by us in writing. In
all cases, the customer must have the suitability of our purchase item for the given intended
purpose checked on an individual basis in advance.
(8) No alterations can be made to a defective purchase item without our consent, and it also may
not be used.
VIII. Documents
We shall not be obliged to provide any certificates or attestations not expressly agreed upon
or to procure any other documents and shall in no case be responsible for the fulfilment of any
obligations associated with the placing of the goods on the market outside Germany.
IX.
(1)

(2)

(3)

Limitation
The limitation period for defect claims is 12 months, calculated from the time of the delivery of
the purchase item to the customer. If an acceptance has been agreed on, the limitation period
shall commence from the time of the acceptance.
The above limitation periods recognised in the Sales Act also apply for the customer’
s
contractual and non-contractual damages claims based on a defect with a product, unless
application of the regular statutory limitation period (§§ 195, 199 BGB) would mean a shorter
limitation period in a given individual case.
The above limitation period restriction shall not apply if the law provides longer limitation
periods pursuant to §§ 438 Para. 1 nr. 2, 634a Para. 1 nr. 2 BGB and §§ 478, 479 BGB; it shall
also not apply with guarantee-related claims or claims to do with injury to life, body or health
on our part, including claims to do with injury to life, body or health resulting from intentional
or negligent violation of obligations by any of our legal representatives or aides.
The restriction shall also not apply with liability for other damages resulting from any intentional
or grossly negligent violation of obligations on our part, including liability for other damages
resulting from any intentional or grossly negligent violation of obligations by any of our legal
representatives or aides. In addition, the restriction shall not apply in any case of fraudulent
concealment of a defect. The limitation period restriction shall also not apply with claims
covered by the Product Liability Act or in the event that we culpably violate an essential
contractual obligation whose fulfilment enables the proper execution of the contract in the first
place, the compliance with which the contract partner can regularly rely on.
Regulations on expiry suspension, obstruction and recommencement of the limitation period
as per the law shall remain unaffected.

X.
(1)

(2)

(3)

Total liability
Unless otherwise stated (at a later point), liability for further damages – ones not connected to
defective purchased items themselves – is inadmissible.
This applies in particular for damage compensation claims recognised with culpability for other
obligation violations or for compensation for material damages out of tort pursuant to § 823
BGB upon the conclusion of the contract. This shall also apply if the customer, in place of
claims for compensation for damage in place of service, demands compensation for futile
expenses, costs for interrupted operation, costs for loss of production, callback costs or
compensation for lost profits.
The above liability exemption shall not apply for claims by the customer related to the
acquisition of a guarantee for the nature of the purchased item or for damages liability resulting
from injury to life, body or health, including injury to life, body or health resulting from any
intentional or negligent obligation violation on our part or any of our legal representatives or
aides, as well as liability under the Product Liability Act; including if the cause for any such
damage lies with any intentional or grossly negligent conduct on our part or on the part of our
legal representatives or aides or if a defect was fraudulently concealed by us.
The above liability exemption shall also not apply in the event that we culpably violate any
essential contractual obligation the satisfaction of which enables the proper execution of the
contract in the first place, the compliance with which the contract partner can regularly rely on.
In such a case, however, liability shall be limited to predictable damage of typical cause.

XI. Exemption of liability for products from China / the CIS
We expressly mention that the quality level of products from the People’
s Republic of China
and the CIS do not satisfy the Western European quality standard and state-of-the-art
technology. With this, these products should be used only for lower-level applications e.g. in
the wheels and roll industry and agricultural machinery (so-called slow runners). Liability for
such products, in particular with regard to their construction and manufacturing, cannot be
accepted, on account of the lesser quality level. When placing an order the customer is
responsible for independently checking whether the lesser quality of such products is sufficient
for the purposes that they intend. No guarantee claims of any kind will be accepted for any
misjudgements on the part of the customer regarding usage possibilities and quality level. In
particular, we are also not responsible for damages resulting from the use of lesser-value
products.
XII. Guarantee risk, acquisition risk
(1) The acquisition of guarantees or acquisition risk on our part must explicitly be done such that
it is indicated as such, and it needs to be declared in writing to be valid.
(2) Information in our catalogues, publications, pamphlets and other general information shall at
no point constitute a guarantee or assumption of acquisition risk.
XIII. Retention of title
(1) We reserve the right of ownership of the purchased item up until the receipt of all payments
recognised in the business relationship with the customer. In the case of ongoing bills, this
shall also expressly apply for the claim from the respective surplus. Cheques and bills of
exchange shall be admissible only toward fulfilment and shall apply only upon final satisfaction
i.e. receipt of payment.
(2) The customer is forbidden to pledge or transfer (by way of security) purchased goods that are
delivered on condition. In the case of pledges or other forms of intervention involving third
parties, the customer must immediately inform us in writing, so that we can take legal action
pursuant to § 771 ZPO. If the third party is not able to reimburse us for the legal and
extrajudicial expenses recognised with such legal action, the customer shall be liable for the
loss incurred.
(3) The customer is entitled to resell the purchased item, to collect resale proceeds, to use /
process the purchased item or to include the purchased item in a theme only as part of usual
orderly business and in accordance with the following provisions.
(4) The customer shall cede all claims in the amount of the invoice amount of the purchased item
(including VAT) related to resale or processing of the purchased item, to us, regardless of
whether the delivered purchase item has been resold whether after processing or without it.
We accept such cessions. If it is not possible to subrogate any claims to us, whether for legal
or factual reasons, the customer shall have no resale authorisation.
The customer shall also remain entitled to collect the claim after cession. This does not affect
our authorisation to collect the claim ourselves. However, we shall not collect the claim
ourselves as long as the customer meets their payment obligations, is not in default of payment
and, in particular, has not filed for bankruptcy proceedings and / or the authorisation to collect
assigned claims has not been vitiated by the customer themselves (as per Fig. (8)) or we
revoke collection authorisation for other reasons. If, however, this is the case, we can demand
that the customer provide us with information on the assigned claims and their debtors, along
with issuance of all information required for collection / the related documents and disclose
the cession to the debtors (third parties).
(5) The customer shall always process or reorganise the purchased item for us. If the purchased
item is processed with other items which do not belong to us, then we shall acquire joint
ownership of the new item at the ratio to the value of the purchased item to the other processed
items at the time of the processing. The value of the purchased item is equivalent to the invoice
amount including VAT. Furthermore, in the case of items that have been processed, the same
shall apply as that which applies for purchased items delivered on condition.
(6) If a delivered purchase item is mixed inseparably with other movable items which do not belong
to us, then we will acquire joint ownership of the new item at the ratio of the value of the
purchased item to the other mixed items at the time the “mixing”took place. The value of the
purchased item shall be equivalent to the invoice amount including VAT. If the mixing takes
place in such a way that the customer’
s item should be accepted as the “main”item, then it
shall be considered agreed that the customer has transferred co-ownership to us in proportion.
The co-ownership share to be transferred must be equivalent to the invoice amount including
VAT. The connection shall be equal to the inseparable mixing of the purchased item. The
customer shall retain the resulting sole ownership or joint ownership for us.
(7) If the purchased item is sold by the customer (whether alone or together with goods which do
not belong to us), the customer shall cede the claims that have already originated from resale
activity, at the value of the invoice amount of the purchase item (including VAT) to us (priority).
We will accept the cession. If a resold purchase item that is in co-ownership is in our custody,
the assignment of the claim shall extend to the amount equivalent to the value of our share in
the co-ownership. The value of the purchase item is the invoice amount including VAT. If the
purchase item is built into the item of a third party by the customer, then the customer shall
cede the already-existing assignable claims vis-à-vis the given third party (or whomever they
concern), at the value of the invoice amount of the purchased item (including VAT) to us
(priority). We accept the cession.
(8) The customer shall also cede to us the claims (at the value of the invoice amount of the
purchased item including VAT) that they incur vis-à-vis a third party as a result of association
of the purchased item with a piece of property.
(9) They shall also cede to us (as a matter of priority) those claims at the value of the invoice
amount of the purchased item (including VAT) to which they are entitled vis-à-vis a third party
as a result of destruction, damage, theft or loss with the purchased item.
(10) Upon any payment cessation, proposal or opening of insolvency proceedings, or with the
implementation of any out-of-court debt settlement process, or any cheque or bill protest,
authorisation for collection of assigned claims shall expire, along with the right to resell and
collect the assigned purchase proceeds, as well as the use / installation of the purchase item
itself, without the requirement that we need to expressly revoke direct debit authorisation,
resale or the right to install and use the purchased item.
(11) We must release the securities that we are owed at the request of the customer if the realisable
value of our collateral exceeds the to-be-secured claims by more than 10 %; we are
responsible for selection of the securities to be released.
XI.
(1)

Place of jurisdiction – place of performance
If the customer is an entrepreneur or a legal person with public law or public special assets,
the sole competent place of jurisdiction is 74821 Mosbach; however, we are entitled to sue
the client at their registered office as well. If the customer is an entrepreneur, a legal person

(2)

with public law or special assests covered by public law, the place of performance shall be our
place of business in Elztal-Dallau.
All contractual relationships with the customer are governed only by the law of the Federal
Republic of Germany, excluding the provisions of international private law (EGBGB). The
United Nations Convention on Contracts for the International Sale of Goods (dated 11 April
1980) (CISG) is not valid; it shall have no bearing on the contractual relationship. The language
of the contract is German.
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BGB
HGB
ZPO
CIS

Civil Code (Bürgerliches Gesetzbuch)
Commercial Code (Handelsgesetzbuch)
Code of Civil Procedure (Zivilprozessordnung)
Commonwealth of Independent States

